FLOE  IDA  CONTESTED  ELECTION. 


STATEMENT  OF  E.  C.  CABELL, 

Submitted  to  the  Committee  on  Contested  Elections  of  the  House  of 

Representatives  of  U.  S. 

To  the  Committee  of  Elections  of  the 

House  of  Representatives  of  the  United  States : 

Gentlemen:  In  compliance  with  your  resolution  of  yesterday,  re¬ 
questing  the  claimants  to  the  seat  in  the  House  of  Representatives  from 
the  State  of  Florida  to  lay  before  the  committee,  in  writing,  the  grounds 
of  their  respective  claims  to  said  seat,  the  undersigned  begs  leave  to 
state,  that  the  grounds  on  which  he  claims  and  now  holds  said  seat  are, 
that  he  has  been  “duly  elected  by  the  qualified  electors  of  the  State  of 
Florida  to  be  the  Representative  of  the  State  of  Florida  in  the  29th 
Congress  of  the  United  States,  according  to  the  constitution  and  laws  of 
said  State,”  and  that  he  has  received  a  commission  from  his  excellency 
Wm.  D.  Moseley,  Governor  of  the  State  of  Florida,  to  be  such  repre¬ 
sentative. 

In  evidence  of  which  the  undersigned  begs  to  refer  to  said  commis¬ 
sion,  herewith  presented  to  your  committee,  which  said  commission  is 
in  legal  form,  having  affixed  thereto  the  broad  seal  of  the  State  of 
Florida,  and  duly  attested  by  the  Secretary  of  State  of  said  State  of 
Florida. 

It  is  under  and  by  virtue  of  this  commission  from  the  Governor  of 
his  State  that  the  undersigned  claims  the  right  to  represent  the  people 
of  Florida  in  the  present  Congress  of  the  United  States. 

The  authority  by  which  the  undersigned  claims  this  right  is,  he  pre¬ 
sumes,  substantially  the  same  with  that  which  entitles  the  honorable 
members  of  this  committee,  and  other  members  of  the  House  of  Repre¬ 
sentatives,  to  represent  their  respective  constituents  in  the  halls  of  Con¬ 
gress. 

The  undersigned  insists  that  no  legal  or  sufficient  notice  has  been 
given  of  the  intention  of  the  memorialist  to  contest  his  right  to  a  seat  in 
Congress.  The  laws  of  Congress  are  silent  on  the  subject  of  notice, 
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and  the  practice  of  the  Committees  on  Elections,  and  of  Congress,  has 
been,  to  be  controlled  by  the  State  laws  in  this  regard.  If  the  commit¬ 
tee  propose  to  respect  the  election  laws  of  the  State  of  Florida  in  this 
particular,  in  their  investigation  of  the  Florida  election,  they  will  find 
that  the  notice  given  to  the  undersigned  by  Wm.  H.  Brockenbrough, 
esq.,  of  his  intention  to  contest  the  right  of  the  undersigned  to  represent 
the  people  of  Florida  in  the  29th  Congress,  is  not  at  all  in  conformity 
with  the  laws  of  said  State.  The  paper  purporting  to  be  a  notice- from 
said  Brockenbrough  to  contest  the  right  of  the  undersigned  to  a  seat  in 
Congress  was  received  on  the  evening  of  the  19th  day  of  November, 
the  day  preceding  that  on  which  the  undersigned  left  his  home  to  pro¬ 
ceed  to  Washington  to  discharge  the  duties  which  had  been  delegated 
to  him  by  the  people  of  his  State.  Said  supposed  notice  is  general, 
vague,  and  indefinite,  and  does  not  at  all  conform  to  the  requirements 
of  the  Florida  statutes,  and  does  not  sufficiently  inform  the  undersigned 
of  the  ground  on  which  said  Brockenbrough  contests  the  validity  of  the 
election  of  the  undersigned,  and  is  in  other  respects  not  conformable  to 
the  laws  of  Florida.  (See  acts  and  resolutions  of  the  Legislative  Coun¬ 
cil  of  Florida,  1843;  pamphlet,  pages  11  and  12.) 

In  the  absence  of  such  legal  notice  the  undersigned  insists,  that  the 
committee  cannot  enter  upon  an  investigation  of  the  subject  of  his 
election,  and  that  the  commission  of  the  Governor  of  Florida  is  conclu¬ 
sive;  and  he  protests  against  the  further  proceedings  of  the  committee. 

The  undersigned  was  for  the  first  time  advised  by  the  memorial  of 
Wm.  H.  Brockenbrough,  read  in  the  House  of  Representatives  on 
Monday  last,  of  the  grounds  on  which  he  proposed  to  proceed  to  dis¬ 
possess  the  undersigned  of  the  right  which  the  people  and  Governor  of 
Florida  have  conferred  upon  him;  and,  from  deference  to  the  commit¬ 
tee,  will  proceed  to  investigate  the  merits  of  said  memorial,  and  the 
claim  of  said  memorialist. 

The  undersigned  takes  issue  with  said  memorialist  on  each  and  every 
point  made  in  his  said  memorial,  reserving  to  himself  the  right  to  pro¬ 
test  against  the  consideration  of  said  memorial  by  the  committee. 

The  undersigned  positively  denies  the  assertion ,  unsupported  by  a 
shadow  of  evidence,  that  at  the  election  for  representative  of  the  people 
of  Florida,  held  on  the  6th  day  of  October,  A.  D.  1845,  the  greatest 
number  of  votes  of  the  legally  qualified  voters  of  the  State  of  Florida 
was  cast  in  favor  of  said  memorialist;  but  insists  that  a  large  majority 
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of  said  votes  was  for  himself ,  as  such  representative,  and  not  for  said 
memorialist. 

This  the  undersigned  would  be  prepared  to  prove,  if  timely  notice 
had  been  given  of  the  intention  of  the  memorialist  to  contest  his  right 
to  represent  the  people  of  Florida;  but  now  the  undersigned  is  in  the 
condition  in  which  any  other  member  of  the  House  of  Representatives 
would  be,  if  he  had,  on  the  eve  of  his  departure  from  his  district,  for 
the  first  time,  received  an  intimation  that  his  seat  would  be  contested, 
and  has  no  other  evidence  of  his  right  than  that  afforded  by  the  Gov¬ 
ernor’s  commission  as  aforesaid.  But  the  undersigned  repeats,  that 
he  has  little  or  no  doubt  that  a  decided  majority  of  the  legal  votes  cast 
at  the  late  election  for  representative  in  Florida  is  in  his  favor. 

But  the  undersigned  supposes  this  point  to  be  yielded  by  the  memo¬ 
rialist,  as  he  has  given  no  notice  of  his  intention  to  take  any  evidence 
upon  it;  and  none,  not  even  ex  parte  evidence,  accompanying  the  me¬ 
morial  . 

The  undersigned  confidently  and  positively  denies  that  “  at  the  ex¬ 
piration  of  thirty  days  after  said  election,  the  greatest  number  of  votes, 
by  the  lawful  returns  then  in  the  office  of  the  Secretary  of  State,  was  in 
favor  of  said  memorialist,”  but  affirms  and  insists  that,  at  the  said  pe¬ 
riod,  there  was  a  majority,  to  wit,  the  majority  of  200,  of  said  lawful  re¬ 
turns  in  his  favor. 

The  undersigned  denies  the  assertion,  that  “said  Secretary  of  State 
counted,  as  in  his  favor,  certain  supposed  votes,  of  which  there  was  no 
legal  return  in  his  office.” 

The  undersigned  is  not  informed  of  any  evidence,  upon  which  said 
memorialist  relies,  to  support  any  ground  taken  in  his  memorial,  except 
a  paper  therewith  submitted,  purporting  to  be  a  certificate  of  the  Secre¬ 


tary  of  State  of  the  State  of  Florida,  and  his  remarks  will,  therefore,  be 
confined  to  that  paper. 

In  the  first  place,  the  undersigned  objects  to  said  paper,  because  he 
has  not  had  notice  that  such  certificate  would  be  applied  for,  or  offered 
in  evidence,  and  because  it  is  not  duly  authenticated,  so  as  to  make  it 
admissible  in  evidence,  either  by  the  laws  of  the  United  States,  or  by 
the  laws  of  Florida;  and  no  evidence  has  been  submitted  of  the  truth  of 
the  facts  set  forth  in  said  supposed  certificate;  and  because  it  is  an  extra- 
official  act  of  said  Secretary  of  State.  (See  1,  acts  General  Assembly, 
chap.  1,  sec.  4.) 
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In  the  second  place:  Admitting  said  paper  to  be  authentic  and  true, 
and  that  it  supports  the  construction  sought  to  be  placed  upon  it  by  the 
memorialist,  who  insists  that  no  other  returns  are  legal  than  those  of  the 
judges  of  probate,  it  is  in  direct  contradiction  to  the  certificate  of  the  said 
Secretary  of  State,  made  to  the  Governor  of  Florida,  and  recited  in  the 
commission  issued  to  the  undersigned ;  and  the  undersigned  respectfully 
submits,  whether  he  shall  in  any  wise  be  damnified  by  the  contradictory 
statements  of  the  same  officer,  at  least  till  satisfactory  evidence  be  offer¬ 
ed  to  this  committee  which  statement  is  true,  and  the  issue  found  against 
the  undersigned. 

The  memorialist  insists  that  no  returns  are  legal,  except  the  returns 
of  the  Judges  of  Probate.  The  Secretary  certifies  that  the  memorialist 
has  a  majority  of.these  returns.  He  before  certified  to  the  Governor  of 
Florida  that  the  undersigned  had  a  majority  of  legal  votes,  as  appeared 
by  the  legal  returns.  Admitting  the  construction  of  law  contended  for 
by  the  memorialist,  he  involves  his  own  witness  in  the  predicament  of 
making  two  certificates,  one  to  the  Governor  that  the  undersigned  re¬ 
ceived  the  majority  of  legal  votes  as  appeared  by  the  legal  returns  in  his 
office,  and  another  to  the  memorialist  that  he  received  a  majority  of  such 
votes.  If  he  made  a  mistake  in  the  first  certificate,  either  of  law  or  facty 
it  is  admitted  that  it  is  proper  to  correct  such  mistake.  But  the  mode 
by  which  he  arrived  at  the  conclusion  upon  which  was  based  the  first 
certificate,  or  what  mistake, if  any,  he  committed,  does  not  appear  from 
the  second  certificate,  or  by  any  other  evidence  before  the  committee 
known  to  the  undersigned.  The  undersigned  insists  that  the  mistake, 
if  any,  be  shown  by  proper  and  legal  evidence;  and  that  if  any  other 
than  lawful  returns  were  counted  in  favor  of  the  undersigned,  the  na¬ 
ture  of  such  returns  be  shown  to  the  committee  by  proper  evidence,  that 
their  legality  may  be  determined  upon  by  this  committee.  In  the  mean 
time,  the  undersigned  utterly  denies  that  any  mistake  was  made,  or  that 
any  other  than  legal  and  proper  returns,  according  to  the  laws  of  Flori¬ 
da,  were  counted  by  said  Secretary  in  his  favor.  He  objects  to  the  ad¬ 
missibility  of  said  supposed  certificate  given  to  said  memorialist,  and  with 
these  remarks  upon  its  effect,  if  admitted,  the  undersigned  submits  his 
case  to  the  committee. 

The  undersigned  further  suggests,  that  there  is  no  other  issue,  ac¬ 
cording  to  parliamentary  law,  before  this  committee,  except  the  ques¬ 
tion,  Who  is  duly  elected ,  and  entitled  to  the  seat?  The  judgment  of 
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the  officers,  to  whom  the  right  of  judging  is  given  by  the  laws  of  Flor¬ 
ida,  is  conclusive  as  to  who  is  entitled  to  the  return. 

The  undersigned  has  found  no  case  where  there  was  but  one  return 
by  the  proper  officer,  in  which  the  legality  of  the  return ,  apart  from 
the  question  of  election ,  has  been  inquired  into.  Whatever  vitiates  the 
election  he  deems  a  proper  matter  of  inquiry  by  the  committee.  His 
commission  is  prima  facie  evidence  of  his  election,  and  can  only  be 
vacated  by  showing  that  he  was  not  duly  elected;  and ,  in  arriving  at 
.that  fact,  he  will  refer  the  committee  to  numerous  cases,  decided  by 
Congress,  where  even  mistakes,  when  shown  by  the  returning  officers, 
have  been  held  not  to  defeat  an  election  by  a  majority  of  the  legal 
voters". 

In  conclusion,  the  undersigned  assures  the  committee  that  he  wishes 
the  question  of  his  election  to  be  fully  investigated.  If  it  appear  that  he 
has  not  a  majority  of  the  votes  of  the  people  of  Florida,  according  to 
the  laws  of  his  State,  he  desires  not  to  be  their  Representative.  But 
he  protests  against  the  attempt  of  the  memorialist  to  avail  himself  of  a 
legal  technicality  to  defeat  the  popular  will  legally  expressed. 

With  these  remarks,  the  undersigned  respectfully  submits  his  case  to 
ithe  committee. 

E.  C.  CABELL. 

December  1 1th,  1845. 
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To  the  Committee  on  Contested  Elections  of  the  House  of  Representa¬ 
tives  of  the  United  States. 

Gentlemen:  Since  the  former  statement  made  by  me  was  submit¬ 
ted  to  your  committee,  the  ground  on  which  my  right  to  represent  the 
people  of  Florida  in  the  present  Congress  of  the  United  States  has  been 
changed.  The  certificate  of  the  Secretary  of  State' of  the  State  of 
Florida,  accompanying  the  memorial  of  Mr.  Brockenbrough,  afforded 
the  only  evidence  presented  to  the  committee  in  support  of  the  allega¬ 
tions  of  the  memorial.  That  certificate  has  been  withdrawn,  and  the 
first  position  assumed  by  Mr.  B.  abandoned.  Other  papers  have  been 
submitted  by  Mr.  B.  to  the  committee,  as  evidence  to  sustain  his  claim 
to  the  seat  I  now  occupy  in  the  House  of  Representatives. 

At  the  request  06  the  committee,  I  proceed,  as  briefly  as  possible,  to 
show  cause  why  the  papers  now  offered  in  evidence  should  not  operate 
to  divest  me  of  a  right  which  I  claim  by  the  authority  of  Florida,  and 
the  laws  of  the  State  I  have  the  honor  to  represent. 

In  the  first  place  I  earnestly,  but  respectfully,  insist  that,  the  commit¬ 
tee  cannot  enter  upon  an  investigation  of  the  contents  and  merits  of  said 
papers,  or  receive  them  in  evidence,  without  a  departure  from  long  es¬ 
tablished  precedents,  a  disregard  of  parliamentary  usages,  and  a  viola¬ 
tion  of  law.  They  are  offered  by  Mr.  Brockenbrough  as  evidence  to 
sustain  a  claim,  adverse  to  my  rights,  without  even  an  allegation  that 
notice  has  been  given  of  his  intention  to  apply  for  them ,  or  to  produce 
them  on  the  trial  of  our  respective  rights.  I  will  not  insult  the  learn¬ 
ing  and  intelligence  of  the  committee  by  referring  them  to  authority  to 
sustain  this  objection.  Were  these  papers  depositions ,  the  committee 
would  not  hesitate  to  reject  them,  if  offered  in  evidence  without  notice. 
But,  as  they  are  the  certificate  of  an  officer  of  the  Government,  it  is  con¬ 
tended  that  the  rule  does  not  apply. 

By  whatever  name  called,  they  are  the  evidence ,  and  the  only  evi¬ 
dence,  on  which  Mr.  Brockenbrough  relies  to  maintain  his  claim.  And 
the  principle  has  been  long  established  and  acted  upon  by  every  commit¬ 
tee  of  Congress,  in  cases  of  contested  elections,  that  u evidence  taken  ex 
parte,  and  without  notice,  will,  on  the  hearing,  be  rejected.” 

With  all  due  deference  to  those  who  make  this  distinction,  I  submit 
whether  greater  authority  should  not  be  given  to  the  deposition  of  a 


7 

competent  witness,  sworn  to  tell  the  truth  and  the  whole  truth,* than  to 
the  simple  certificate  of  an  isolated  fact  by  an  officer  of  government, 
who  is  not  even  asked  to  communicate  the  entire  truth,  but  only  such 
particular  facts  as  the  attention  of  the  officer  is  specially  directed  to,  and 
which  may  suit  the  purpose,  and  effect  the  object  of,  the  party  asking 
and  obtaining  the  certificate .  Yet  it  is  contended  that  this  latter  species 
of  evidence,  taken  ex  parte,  and  partial  in  its  result,  should  be  received 
and  held  conclusive,  when  the  former  would  be  rejected. 

In  the  case  of  Michael  Leib  (9  Cong.  U.  S.)  it  is  said, that  “the  pe¬ 
tition  should  state,  &c.,  the  grounds  of  contest  with  such  certainty  as 
to  give  reasonable  notice  to  the  sitting  member;  and  no  evidence  of  a 
fact  not  averred  in  the  petition  shall  be  received.”  Xo  where  is  it  aver¬ 
red  in  the  memorial  or  petition  of  Mr.  Brockenb rough  that  he  received 
votes  in  the  county  of  Hillsborough,  or  at  the  precinct  of  Key  West, 
(fee.,  not  counted  for  him  by  the  Secretary  of  State,  and  no  notice  has 
been  given  me  of  his  intention  to  offer  to  prove  these  facts.  In  the  ab¬ 
sence  of  proper  specification  and  notice,  which  would  have  enabled  me 
to  produce  rebutting  evidence,  I  respectfully’ insist,  that  the  committee 
cannot  receive  the' evidence  offered  by  Mr.  Brockenbrougli,  or  consider 
as  proved  the  facts  set  forth  in  the  said  certificates. 

In  the  second  place,  I  insist  that  the  committee  cannot  receive  in  evi¬ 
dence  the  papers  marked  2,  3,  and  4,  purporting  to  be  certified  copies 
* 

of  returns  from  certain  counties  and  precincts,  because  said  original  re¬ 
turns  are  illegal ,  and  cannot  be  counted,  according  to  the  laws  of  Flo¬ 
rida. 

By  the  law  of  Florida  the  Secretary  of  State  is  required  to  canvass 
and  count  the  returns  made  to  him  “at  the  expiration  of  thirty  days 
after  the  election.”  (Acts  of  General  Assembly  of  Florida,  1845, page 
36.)  From  the  Secretary ’s  certificates  it  appears  that  the  returns,  of 
which  the  said  papers  marked  2,  3,  and  4,  purport  to  be  copies,  were 
received  at  his  office  after  the  expiration  of  said  “thirty  days.” 

The  question  here  arising  is  one  of  great  importance,  involving  the 
rights  of  the  States  of  this  Union,  and  the  power  of  Congress  to  disre¬ 
gard  an  express  State  enactment.  The  limits  of  this  paper  do  not  jus¬ 
tify  a  discussion  of  a  subject  of  such  vast  magnitude.  I  shall  content 
myself  with  a  statement  of  the  question  which  the  committee  is  called 
on  to  decide:  Has  the  Congress  of  the  United  States  the  right  to  de¬ 
clare  the  election  laws  of  an  independent  State  unwise,  impolitic,  or 

inconvenient?  In  exercising  the  power  granted  by  the  Constitution  of 

—  • 
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the  United  States,  of  judging  of  the  “election,  returns,  and  qualifica¬ 
tions  of  its  own  members,”  must  not  the  House. of  Representatives  re¬ 
spect  the  State  laws,  and  take  them  as  the  rule  of  its  decision ? 

Should  the  committee  believe  that  it  is  competent  for  Congress  to 
disregard  the  State  law  limiting  the  time  in  which  the  returns  of  an 
election  may  be  made,  then  I  except  to  the  return  made  by  the  Judge 
of  Probate  of #  Hillsborough  county,  on  the  ground  that  the  judges  of 
probate  are  not  proper  returning  officers .  The  committee  has  been  re¬ 
ferred  to  the  statutes  of  Florida  bearing  on  this  point.  Should  the 
committee  hold  this  exception  not  well  taken,  then  I  except  to  the  re¬ 
turn  purporting  to  have  been  made  by  the  inspectors  of  election  at.  the 
precinct  of  Key  West,  on  the  ground  that  inspectors  of  precinct  elections 
are  not  proper  returning  officers,  according  to  the  laws  of  Florida. 

Rejecting  either  the  supposed  returns  made  by  the  Judge  of  Probate 
of  Hillsborough  county,  or  by  the  supposed  inspectors  of  the  election  at 
Key  West,  I  have  a  majority  of  the  votes,  according  to  Mr.  Brocken- 
brough’s  own  showing,  and  by  his  own  admission. 

Another  exception  which  I  take  to  the  return  of  the  inspectors  of 
the  election  held  at  Key  West,  and  which,  according  to  the  decisions 
of  former  committees  of  Congress,  is  fatal,  is  that  said  return  is  incom¬ 
plete  and  defective,  in  this,  that  it  is  “unaccompanied  by  a  poll  list,” 
or  list  of  voters,  as  is  required  by  the  laws  of  Florida.  See  Laws  of 
Florida,  1843,  p.  7,  sec.  11,  and  p.  S,  secs.  6  and  7;  Laws  of  Florida, 
(Territory,)  1845,  pp.  11  and  12,  sec.  7;  p.  13,  sec.  11;  p.  14,  sec- 
12.  See  also  case  of  John  Richards,  4th  Congress  U.  S.  It  does  not 
appear  that  the  poll  list  or  poll  book  was  sent  by  the  inspectors  to  the 
Secretary  of  State,  or  to  the  county  clerk,  or  to  the  Judge  of  Probate, 
or,  indeed,  that  any  poll  book  was  kept.  The  committee  will  readily 
see  the  object  of  the  Legislature  in  requiring  poll  books,  or  list  of  voters, 
to  be  kept  by  the  inspectors,  and  returned  to  the  officer  appointed  to  re¬ 
ceive  them.  It  was  to  prevent  frauds,  and  to  enable  the  candidates  to 
purge  the  polls,  by  the  rejection  of  the  votes  of  persons  not  qualified  to 
vote  by  the  laws  of  the  State.  If  the  poll  books  are  not  to  be  essential 
and  necessary  parts  of  the  return,  there  is  no  means  of  redress  for  a 
candidate  whose  election  may  have  been  lost  by  illegal  votes. 

Another  fatal  objection  to  the  papers  offered  in  evidence  is,  that  the 
Secretary  does  not  certify  to  the  authenticity  of  the  original  returns,  of 
which  these  papers  are  alleged  to  be  copies.  He  certifies  them  to  be 
copies  of  returns  in  his  office,  but  does  not  certify  that  the  returns 


9 
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themselves  are  authentic.  Without  proof  of  their  authenticity,  the 
original  returns  would  not  be  evidence  before  the  committee ;  and 
surely  it  will  not  be  contended  that  a  copy  of  a  paper  will  be  received 
in  evidence  where  the  original  would  be  rejected. 

But  if  the  committee  receive  and  give  full  credence  to  all  the  papers 
presented  by  Mr.  Brockenbrough,  and  which  were  piesented  without 
notice ,  and  were  not  seen  by  me  until  they  were  exhibited  to  the  com¬ 
mittee,  Mr.  B.  fails  in  his  proof.  For  if  the  committee  go  behind  and 
beyond  the  returns  made  at  the  expiration  of  the  thirty  days  after  the 
election,  they  will  inquire  and  ascertain  who  has  a  majority  of  all  the 
legal  votes;  and  I  respectfully  insist  that  it  is  incumbent  on  Mr. 
Brockenbrough  to  prove  that  this  majority  is  in  his  favor,  before  he  can 
dispossess  me  of  my  seat,  to  which  I  am  at  least  prima  facie  entitled. 
This  proof  is  wanting.  Even  should  the  committee  believe  that  the 
papers  hied  with  them  show  a  majority  in  favor  of  31r.  Brockenbrough, 
non  constat  that  he  has  a  majority  of  all  the  votes,  and  entitled  to  the 
seat.  He  must  first  show  that  all  the  returns'  have  been  received,  and 
that  all  the  votes  have  been  returned ,  and  that  he  has  a  majority  of  the 
whole.  This  Mr.  B.  does  not  pretend  to  prove.  He  has  presented 
certain  certified  copies  of  returns  in  the  Secretary’s  office,  but  there  is 
not  a  shadow  of  evidence  that  they  were  the  only  returns  in  his  office 
at  the  time  of  making  the  certificates.  For  aught  that  appears  to  the 
committee,  there  may  have  been,  at  the  date  of  said  certificates ,  re¬ 
turns  in  the  Secretary’s  office  in  my  favor  sufficient  to  secure  to  me  a 
majority;  and,  as  the  application  was  made  ex  parte ,  that  the  Secre¬ 
tary  certified  only  to  such  as  Mr.  B.  applied  for.  And  supposing  that 
Mr.  B.  had  obtained  from  the  Secretary  all  the  returns  in  his  office  on 
a  certain  day ,  I  submit  whether  it  is  not  essential  that  he  should  have 
proved  before  the  committee  that  no  more  returns  could  come  in — that 
'all  the  votes  given  at  the  late  election  in  the  State  had  been  canvassed 
by  him.  The  committee  can  now  more  clearly  see  the  force  of  the 
objection,  that  no  notice  has  been  given  of  the  intention  of  Mr.  B.  to 
obtain  certificates  from  the  Secretary.  Xo  opportunity  was  given  me 
to  inquire  of  the  Secretary  whether  the  original  papers,  of  which  the 
papers  presented  by  Mr.  Brockenbrough  purport  to  be  copies,  are  au¬ 
thentic.  The  Secretary  does  not  certify  to  this  fact,  and  whether  there 
are  not,  and  were  not,  at  the  time  of  the  application  of  Mr.  Brocken¬ 
brough  for  such  papers  as  he  wanted,  returns  from  other  sections  of 
Florida,  showing  a  majority  in  my, favor.  In  this  connexion  I  dis- 
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tinctly  aver,  that  no  returns  have  been  presented  to  the  committee  of 
the  vote  of  one  entire  county,  and  of  precincts  in  several  other  coun¬ 
ties,  at  which  elections  were  held,  and  at  some  of  which  it  is  known 
that  I  received  a  majority  of  the  votes. 

The  ex  parte  statements  and  papers  before  the  committee  may  show  a 
greater  number  of  votes  for  Mr.  B.  than  for  myself.  Hereafter  I  may 
present  a  certificate  of  return  from  some  county  or  precinct,  which  has 
not  been  sent  to  the  committee,  and  which  will  again  give  me  a  major¬ 
ity.  Then  again,  Mr.  B.  may  show  another  certificate,  which  will  re¬ 
verse  our  relative  positions;  and  so  on,  to  the  end  of  the  session  of  Con¬ 
gress.  If  the  committee  or  Congress  go  behind  the  Governor’s  commis¬ 
sion — if  they  receive  returns  not  made  in  accordance  with  law — I  ap¬ 
prehend  they  will  inquire  into  the  ivhole  election ,  and  before  they  will 
dispossess  a  member,  returned  according  to  law,  of  a  seat  to  which  he 
is  legally  entitled,  they  will  require  the  contestant  to  prove  that  he  ob¬ 
tained  a  majority  of  all  the  legal  votes  cast  at  the  election. 

I  cannot  suffer  myself  to  doubt,  that  the  exceptions  which  I  have 
taken  to  the  admissibility  and  sufficiency  of  the  evidence  offered  in  this 
case,  will  be  sustained  by  the  committee.  Disappointed  in  my  expecta¬ 
tion,  that  this  contest  would  be  conducted  in  a  spirit  of  liberality  and 
candor — being  suddenly  called  on  to  admit  or  except  to  papers,  the  ex¬ 
istence  of  which  I  was  not  advised  of  till  they  were  presented  to  the 
committee — and  believing,  in  the  language  of  my  commission,  that  I 
“  have  been  elected  by  the  qualified  electors  of  the  State  of  Florida, 
to  be  the  representative  of  the  State  of  Florida  in  the  29th  Congress  of 
the  United  States,  according  to  the  laws  of  said  State,”  I  have  felt  con¬ 
strained  by  a  sense  of  justice  to  myself,  and  duty  to  my  constituents,  ta 
maintain  my  legal  rights.  I  have  taken  no  position  which  I  do  not 
believe  to  be  tenable.  My  object  has  been,  not  to  defeat  the  popular 
will,  but  to  ascertain  and  maintain  it  by  preventing  the  hasty  action  of 
the  committee  on  ex  parte  and  partial  statements. 

The  committee  will  recollect,  that  I  was  not  advised  of  the  intention 
of  Mr.  Brockenbrough  to  contest  my  seat  until  the  day  immediately 
preceding  that  on  which  I  left  my  home  to  enter  upon  the  discharge 
of  the  office  to  which  the  people  of  Florida  had  elected  me.  In  justice 
to  Mr.  B.,  however,  I  should  state,  that  the  notice  was  within  the  time 
prescribed  by  law — being  thirteen  days  after  the  canvass  of  the  votes  by 
the  Secretary  of  State.  But  the  period  at  which  the  notice  was  given 
was  such  as  to  preclude  the  possibility  of  my  procuring  any  other  evi- 
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dence  of  my  election  than  that  afforded  by  the  compiission  of  the  Gov¬ 
ernor  of  Florida.  According-  to  my  understanding  of  the  laws  of  Flor¬ 
ida,  and  the  usages  of  Congress,  no  other  evidence  could  be  held  legal, 
except  such  as  had  been  obtained  upon  reasonable  notice  to  my  oppo¬ 
nent.  This  notice,  it  was  not  in  my  power  to  give.  I  cRuld  not  delay 
my  departure  from  home  one  day,  without  incurring  the  risk  of  arriving 
at  Washington  too  late  to  be  present  at  the  opening  of  Congress.  Be¬ 
sides,  I  was  not  notified  of  the  grounds  on  which  Mr.  B.  proposed  to 
contest  my  right  to  represent  the  people  of  my  State,  and,  therefore, 
knew  not  what  preparation  to  make  to  defend  my  position .  I  came  to 
the  Capitol  of  the  Union  to  discharge  the  responsible  trust  which  had 
been  delegated  to  me,  without  an  opportunity  afforded  me  of  combat¬ 
ting  or  contesting  the  claim  of  Mr.  Brockenbrough,  or  without  even  an 
opportunity  of  seeing  or  knowing  the  grounds  on  which  he  based  his 
claim . 

I  further  respectfully  insist  that,  before  the  committee  can  act  on  this 
case,  they  should  require  the  production  of  the  original  returns  made  to 
the  Secretary  of  State,  or  certified  copies  thereof,  for  the  purpose  of  as¬ 
certaining  whether  the  sdid  Secretary  has  complied  with  the  require¬ 
ments  of  the  law;  whether  he  has  not  received  and  counted  returns 
which  he  ought  to  have  rejected;  and  whether  the  returns  rejected  by 
the  Secretary  ought  not  to  have  been  counted. 

If  the  committee  decide  that  notice  to  me  was  not  necessary,  as  I 
contend—  if  they  decide  that  returns  after  the  expiration  of  30  days 
after  the  election  may  be  received  and  counted — if  they  receive  all  the 
ex  parte  certificates  of  the  Secretary  of  State  of  the  State  of  Florida  as 
competent  evidence  in  this  case — if  they  decide  that  it  is  not  necessary 
to  have  all  the  returns  made  to  the  Secretary  before  them — if  they  de¬ 
cide  that  it  is  not  incumbent  on  Mr.  Brockenbrough  to  prove  that  he 
received  a  majority  of  all  the  legal  votes  given  at  the  late  election  in 
Florida,  or  even  that  he  had  a  majority  of  all.  the  returns  ;  and  that  I 
must  prove  the  negative  of  these  propositions,  (which  decisions  being 
so  little  consonant  with  law,  justice,  and  the  established  usages  of  Con¬ 
gress,  I  cannot  believe  the  committee  will  make,)  I  respectfully  ask 
time  for  further  proof,  which,  I  doubt  not,  will  be  granted  by  the  com- 
Hiittee  under  all  the  circumstances  of  the  case. 

I  expect  to  prove  that  one  at  least  of  the  returns,  certified  by  the  Sec¬ 
retary,  is  a  false  return,  containing  an  error  committed  by  mistake,  not 
fraud.  That  votes  cast  in  my  favor  have  not  been  returned  to  the  Sec- 
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retary,  or,  if  so,  not  forwarded  to  the  committee,  enough  to  overcome 
the  small  majority  which  may  appear  against  me  from  an  estimate  of 
all  the  ex  parte  statements  submitted  by  Mr.  Brockenbrough,  and  ob¬ 
jected  to  by  me  as  aforesaid.  That  the  number  of  illegal  votes  given 
for  Mr.  B.  grCatly  exceeds  any  supposed  majority  he  may  have.  That, 
at  two  precincts,  the  polls  were  illegally  closed  several  horns  before  the 
time .  prescribed  by  law,  and  that  voters  who  applied  to  vote  for  me 
were  thereby  prevented  from  voting;  and  that  at  these  precincts  Mr. 
B.  received  majorities  greater  than  his  present  alleged  majority,  if  he 
has  any  majority.  That  at  several  precincts  the  inspectors  neglected 
and  refused  to  be  sworn  as  the  law  directs  ;  and  that,  at  these  precincts, 
the  aggregate  majorities  for  Mr.  Brockenbrough  greatly  exceeded  the 
majority  of  all  the  votes  given  in  the  State,  claimed  for  him  by  his 
most  sanguine  friends.  That  many  of  the  returns  made  by  the  inspec¬ 
tors  of  the  precinct  elections  to  the  Secretary  of  State,  and  to  the  judges 
of  probate  and  county  clerks,  and  counted  for  Mr.  Brockenbrough,  were 
altogether  illegal,  null,  and  void.  That  at  one  precinct,  which  gave  a 
majority  for  Mr.  B.  greater  than  that  which  he  now  claims,  the  election 
was  conducted  by  persons  not  authorized  by*the  laws  of  Florida  to  act 
,as  inspectors.  That  at  several  precincts  the  inspectors  were  not  ap¬ 
pointed  or  elected  as  the  laws  of  Florida  direct,  and  were  not  compe¬ 
tent  to  act.  That  at  one  precinct,  which  gave  a  large  majority  for  Mr. 
B.,  several  legally  qualified  voters  applied  to  vote  for  me,  but  were 
refused,  although  they  were  allowed  to  vote  for  State  and  county  offi¬ 
cers. 

I  regret  exceedingly  that  I  have  been  constrained  to  occupy  so  much 
of  the  time  and  attention  of  the  committee..  I  have  sought  to  take  no 
captious  exception.  The  positions  for  which  I  contend  seem  to  me 
to  be  consonant  wfith  law  and  justice.  I  desired  not  to  trouble  Con¬ 
gress  or  the  committee  with  this  contest  between  Mr.  Brockenbiough 
and  myself;  and,  when  the  first  doubt  was  expressed  of  my  election,  I 
wras  anxious  to  submit  the  election  back  to  the  people,  wTho  I  think  are 
the  proper  arbiters  in  controversies  of  this  kind.  Although  I  believe 
that  I  have  been  duly  elected  by  the  people  of  Florida  to  be  their  rep¬ 
resentative,  yet  the  declarations  of  Mr.  Brockenbrough  render  the  ques- 
tion  doubtful.  I  am  unwilling  to  subject  myself  to  the  imputation,  how¬ 
ever  unfounded,  of  being  a  minority  representative,  and  of  desiring  to 
hold  my  seat  in  the  halls  of  Congress,  when  another  has  been  the  peo- 
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pie’s  choice.  I  would  rejoice  if  Mr.  Brockenbrough  would  consent  to 
give  the  committee  no  further  trouble ,  but  go  back  with  me  to  the  peo¬ 
ple  of  Florida,  and  let  them,  and  not  the  Congress  of  the  United 
States,  decide  between  us. 

E.  C.  CABELL. 
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